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BERMIDO, Ma. Rebecca
ANTIQUERA, Eleonor 
BARCOMA, Olivia 
Re: Appeal; Recall of Appointment
x---------------------------------------------------x

RESOLUTION NO. 000188

Mayor Imelda C. Roces, Legazpi City, Albay, appeal the decision of the Civil Service Commission Regional Office No. V
(CSCRO No. 5), Legazpi City, dated May 7, 1999 recalling the appointments of Ma. Rebecca Bermido, Eleonor Antiquera
and Olivia Barcoma as Records Officer I, Legislative Officer I, and Stenographic Reporter I, respectively, of the Office of the
Secretary of the Sangguniang Panlungsod of Legazpi City. Said appointments were recalled on the ground that the Mayor of
Legazpi City is not the lawful appointing authority of the employees of the Office of the Secretary of the Sangguniang
Panlungsod of Legazpi City.

The dispositive portion of the assailed decision reads as follows:

" WHEREFORE, in view of the foregoing, the instant motion is hereby denied. Accordingly, the disapproval of the subject
appointments by the CSC-Albay Field Office and the order of this Office dated January 13, 1999 recalling the appointments
of Mesdames Rebecca Bermido to the position of Records Officer I, Olivia Barcoma to the position of Stenographic Reporter
and Eleonor Antiquera as Legislative Staff Officer I, stands."

Mayor Roces, in her appeal, alleges that:

" RA 7160 otherwise known as the Local Government Code of 1991 particularly under 455 par. B. I, V it expressly provides
that:

' For efficient, effective and economical governance x x x the city mayor shall:

V. Appoint all officials and employees whose salaries and wages are wholly or mainly paid out of city funds and whose
appointments are not otherwise provided for in this Code, as well as those he may be authorized by law to appoint.'

The use of the word 'shall' stamps the provision of its mandatory nature. If taken in its usual or proper meaning the word
'shall, leaves no room for choice or discretion but is imperative and it will be presumed to be so used in that sense. (Lim vs.
Macapagal, 55 067-R, April 18, 1975, cited in Philippine Dictionary by Federico D. Moreno, 1982, ed., p. 517.) In the
common or ordinary parlance and in its ordinary significance, the term 'shall' is a word of command and one which has
always or which must be given compulsory meaning. It has invariable significance of operating to impose a duty which may
be enforced (Lacson vs. Lacson, L-23482, August 20, 1968, 24 SCRA 348, also cited in the Philippine Law Dictionary,
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supra; see also Dizon vs. Encarnacion, L-18615, December 24, 1963, 9 SCRA 714 cited in Statutory Construction By
Ruperto G. Martin, 1979 ed., p. 85).

x x x

Corollary thereto the Civil Service Commission ruled in resolution no. 98-163 dated February 3, 1998, a copy of which is
hereto attached and marked as Annex "A" which in so far as pertinent provides under the penultimate paragraph and
dispositive portion thereof:

' Finally, the claim of Vice Mayor Guyala that the staff of his office belong to the Sangguniang Bayan and therefore under his
power to appoint is without merit. Although the Local Government Code (RA 7160) does not specifically state the separation
of the Office of the Vice Mayor and its personnel therein from the Sangguniang Bayan, the Commission is of the opinion that
the two offices are indeed separate and distinct from one another. Hence, the employees of the Office of the Vice Mayor are
and should be appointed by the Mayor.

x x x."

x x x.

"Appellant herein most respectfully submit that the positions involved are regular items under the office of the Secretary to
the Sanggunian for which regular appropriation is being provided, yearly in the Annual General Fund Budget of the City
Government. The provision of a separate office for the secretary to the sanggunian is in strict compliance with the mandate of
the local government code (RA 7160) which gives the secretary of a department head and just like the other department
heads of a city government, she is duly provided for with an independent office and staff all her own, also the necessary
funding requirements for its operations apart from other offices.

"Finally, under RA No. 2234 an act creating the City of Legazpi, it specifically provides under Sec. 22, par. 2 a photo copy is
hereto attached to form an integral part hereof and marked as Annex "G".

'SECTION. 22. Appointment and Removal of officials and employees. The president of the Philippines with the consent of the
Commission on Appointments, shall appoint the judges, auxillary judges, the city treasurer x x x and other heads of such
city department.

'Subject to the provisions of the Civil Service Law, the Mayor shall appoint all other officers and employees paid out of City
funds, and they shall be suspended or removed in accordance with law.'

'Following the above provision it is crystal clear that the payment for all other officers and employees appointed by the Mayor
comes from the City fund. If only to emphasize, Section 22 of RA 2234 finds support under Sec. 455 par. b-1-5 of the Local
Government Code which provides that the City Mayor shall appoint all officials and employees whose salaries and wages are
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wholly and mainly paid out of city funds and whose appointments are not otherwise provided for in the Local Government
Code, as well as those he may be authorized by law to appoint.

'Since the salaries and wages of Ma. Rebecca Bermido, Eleonor A. Antiquera and Olivia V. Barcoma is paid out from the
city funds and whose appointments are not otherwise provided in the Local Government Code. Therefore, the proper authority
to be considered shall for all intents and purposes be vested in the City Mayor."

In her Supplemental Appeal Memorandum, Roces alleges that:

" RA 2234 an act creating the City of Legazpi is a special law

x x x

Since the salaries and wages of Ma. Rebecca Bermido, Eleonor Antiquera and Olivia Barcoma is paid out from the City
funds, and whose appointments are not otherwise provided in the Local Government Code. Therefore, the proper authority to
be considered shall for all intents and purpose be vested in the City Mayor.

It could be noted that RA 7160, otherwise know as the Local Government Code of 1991 is a general law. Well settled is the
rule that in case of conflict between the provisions of the general law and special law the latter prevails. Admittedly, while
there is a provision in the Local Government Code of 1991 which provides that the City Vice Mayor shall: x x x (2) Subject to
Civil Service Law, rules and regulations, appoint all officials and employees of the sangguniang panlungsod, except those
whose manner of appointment is specifically provided in this Code, this provision however, is in conflict with Section 22 of RA
2234 which is a special law.

x x x

'Where there are two statutes, the earlier a special and the latter general-the terms of the general broad enough to include
the matter provided for in the special-the fact that one is special is to be considered as remaining an exception to the
general, one as a general law of the land, the other as the law of a particular case (State vs. Stoll, 17 Wall. [U.S.], 425;
Manila Railroad Co. vs. Rafferty, 40 Phil. 224)'

It is a conceded fact that RA 2234, the Charter of the City of Legazpi is a special law, whereas RA 7160 is a general law.
The proper appointing authority following the above-cited ruling is therefore vested with the Honorable City Mayor Imelda C.
Roces."

In its Comment, CSCRO No. V, argued as follows:

"I. Section 456 (2) of RA 7160 clearly provides the following:
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'Section 456-Powers, Duties and Compensation.

(a) The City Vice Mayor shall:

x x x

(2) Subject to civil service law, rules and regulations, appoint all officials and employees of the sangguniang panlungsod,
except those whose manner of appointment is specifically provided in this Code;'

Moreover, in the case of Balongkita, Roberto A. in CSC Resolution No. 92-III, the Commission ruled as follows:

'Secondly, there is no doubt that the secretary is an official employee in the Sanggunian. All his duties and functions relate
to services to be rendered in the sanggunian. The wording of the law is very clear. "There shall be a secretary to the
sanggunian x x x;' Such being the case, it is but logical to sustain the view that he is an official of the sanggunian. Therefore,
being so and because he is not a department head per se, the only conclusion is that he shall be appointed by the vice-
mayor/vice-governor as provided under Sections 455, 456 and 466.'

Clearly from all the foregoing, the City Vice-Mayor is the appointing official of the Secretary to the Sangguniang Panlungsod
(SP), including other employees in the Office of the Secretary to the SP, the subject employees in this case.

Further, by organizational structure and location of positions, these items are allotted to the office of the SP Secretary. The
personnel schedule of the office of the secretary to the Sangguniang Panglungsod (Annex "A") where the positions of
subject employees are found, appears under the Functions of the Secretary Services which reflected as SP Secretariat in
the Appropriations Ordinance No. 97-019 (Annex "B") the General Fund of the City of Legazpi. Hence, the salaries and
wages of the subject employees are paid out from the funds of the Sangguniang Panglungsod.

The Cjommission, in Papin, Imelda A.; Villafuerte, Luis R. re: Appointing authority, (CSC Resolution No. 982406 dated
September 15, 1998), ruled as follows:

' Wherefore, the Commission hereby rules that the power to appoint casual employees whose compensation is to be paid
out from the funds of the sangguniang panlalawigan is vested in the Vice-Governor, Imelda A.Papin, x x x .'

Records disclose that appellant City Mayor of Legazpi appointed Bermido, Antiquera, and Barcoma to positions under the
Office of the Secretary of the Sangguniang Panlungsod of Legazpi City, Albay. In a letter, dated December 11, 1998, Ismael
M. Buban, Vice Mayor of the City of Legazpi, requested the CSCRO No. 5 to recall the approval of the appointments of
Bemido, Antiquera and Bacoma on the ground that these appointees were appointed by the Mayor who is not the proper
appointing official. In an Order, dated January 13, 1999, the CSCRO No. V recalled the said appointments. And the CSCFO,
Albay disapproved these appointments in compliance with the Order dated January 13, 1999, the CSCRO No. 5.
Consequently, appellant filed an appeal from the action taken by CSCFO, Albay. In an Order dated May 7, 1999, CSCRO
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No. 5 dismissed the appeal of herein appellant.

The Commission finds the appeal without merit.

Paragraph (b), Section 455 of the Local Government Code of 1991, cited by appellant as basis for her appeal is not
applicable in this case. Said law provides two general conditions before the Mayor could exercise the authority to appoint, to
wit:

"whose salaries and wages are wholly or mainly paid out of city funds and whose appointments are not otherwise provided
for in this Code, x x x."

On the other hand, Section 456 (a) (2) of the Local Government Code of 1991 expressly invests in the Vice Mayor the power
to appoint officials and employees in the Sangguniang Panlungsod. It reads as follows:

" SEC. 456. Powers, Duties and Compensation.-

(a) The City Vice Mayor shall:

x x x

(2) Subject to civil service laws, rules and regulations, appoint all officials and employees of the sangguniang panlungsod,
except those whose manner of appointment is specifically provided in this Code; xxx." (Emphasis supplied)

The contention of appellant that Republic Act No. 2234m a special law creating the City of Legazpi, serves as an exception
to the Local Government Code of 1991, which is a general law, pursuant to the ruling in Manila Railroad Co. vs. Rafferty, 40
Phil. 224, is without merit. The Manila Railroad Co. case is not applicable in this case because the code, the general law,
does not expressly amend the special charter. In said case, the Supreme Court stated that:

"It will be noted that Act No. 1510 is a private charter granted to the plaintiff; that said Acts of Congress are general laws. A
careful reading of said Acts of Congress fails to disclose any reference to, or any attempt to amend, alter, or repeal, said
special charter (Act 1510); and no other Act of Congress has been called to our attention, which in any way attempts to
amend, alter, or repeal said Act (1510). x x x."

Thus, the Supreme Court first laid the basic premise cited above, before it ruled that a special law is an exception to the
general law. In this case, however, the Local Government Code of 1991 expressly repealed all existing city charters which
are inconsistent with the provisions of Local Government Code of 1991. Section 534 (f) of the said Code reads as follows:

" SEC. 534. Repealing Clause-
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x x x

(f) All general laws and special laws, acts, city charters, decrees, executive orders, proclamations and administrative
regulations, or parts thereof which are inconsistent with any of the provisions of this Code are hereby repealed or modified
accordingly."

Finally, in the case of the Province of Misamis Oriental vs. Cagayan Electric Power and Light Company, Inc., 181 SCRA 38,
the High Court held, to wit:

" The rule that a special and local statue applicable to a particular case is not repealed by a latter statute which is general in
its terms, provisions and applications even if the terms of the general act are broad enough to include the cases in the
special law unless there is a manifest intent to repeal or alter the special law."

In the light of the foregoing, there is no reason to disturb the decision of the CSCRO No. 5, recalling the subject
appointments.

WHEREFORE, the instant appeal is hereby dismissed for lack of merit. The decision of the Civil Service Commission
Regional Office No. V recalling the approval of the appointments of Ma. Rebecca Bermido, Eleonor Antiquera, and Olivia
Barcoma and subsequently ordered the disapproval thereof by the proper CSC Field Office is affirmed.

Quezon City. JAN 24 2000

(Sgd.) THELMA P. GAMINDE

Commissioner           

(Sgd.) CORAZON ALMA G. DE LEON

                  Chairman

 

         DID NOT PARTICIPATE

         JOSE F. ERESTAIN, JR.

                 Commissioner
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Attested by:                   

(Sgd.) ARIEL G. RONQUILLO

Director III             
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